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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 
September Term, 1975 
Docket No. 75-4107 


ANTONIO MARTINEZ, 


■against- 


Petitioner, 


IMMIGRATION AND NATURALIZATION SERVICE 


Respondent. 


PETITIONER'S BRIEF 


Statement of the Issues 


Whether,the Board's refusal to grant petitioner's motion 
to reopen deportation proceedings to apply for suspension of deportation 
on the ground that he was not eligible for the relief requested was erroneous 


Whether the Board erred in refusing to grant petitioner's motion 
to reopen deportation proceedings to apply for suspension of deportation in 
view of the failure of the Immigration Judge at the deportation proceedings 
to inform petitioner of his eligibility to apply for such relief as required 
by regulation, and thus denied petitioner the right to a fair hearing and 
due process of law. 



Statement of the Case 


Pursuant to Section 106(a) of the Immigration and 
Naturalization Act (the Act), 8 U.S.C. 1105A(a), Antonio Martinez 
petitions this Court for review of a final order of the Board of 
Immigration Appeals, entered on May 1,1975, and an amendatory 
* order issued for the purpose of clarification on May 28,1975, 

•« dismissing an appeal from the decision of an Immigration Judge, 

dated February 20,1975, which denied petitioner's motion to 
reopen deportation proceedings. 

The petitioner had sought to reopen the deportation 
proceeding for the purpose of applying for the discretionary 
relief of suspension of deportation under Section 244(a)(l) of 
the Act, 8 U.S.C. 1254(a)(l). In dismissing the petitioner's 
appeal, the Board of Immigration Appeals affirmed the decision 
of the Immigration Judge with a per curiam order. 

The petitioner contends that the Board's order should 
be set aside because (1) the Immigration Judge's failure to 
inform petitioner of his eligibility to apply for suspension of 
deportation as required by regulation deprived him of his right 
to a fair hearing and due process of law, and, (2) the government's 
conclusion that petitioner was not eligible for relief scught 
was erroneous. 
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Statement of Facts 

Petitioner Antonio Martinez is a native and citizen of 
the Dominican Republic. He entered the United States at San Juan, 
Puerto Rico on January 25, 1967 as a nonimmigrant visitor for 

pleasure, with authorization to remain in the United States until 
July 24, 1967. 

On October 31, 1974 deportation proceedings were commenced 
by the Immigration anJ Natuialization Service (the Service) 
pursuant to §242(b) of the Act, 8 U.S.C. §1252(b), by the issuance 
of an Order to Show Cause and notice of hearing c.harging that 
petltioner was subject to deportation for having remained in the 
United States for a longer time than permitted. 

At a deportation hearing held on November 1, 1974 petitioner 
conceded the allegations and the charge contained in the Order to 
Show Cause and requested the privilege of departing voluntarily at 
his own expense. The evidence adduced at the hearing showed that 
petitioner had resided in the "nited States for almost 8 years; 
owned his own apartment; had a brother and other relatives in the 
United States; that he was unemployed due to a back injury in 1967 
which caused him ill health; and that he was married to a United 
States citizen who had filed a visa petition in his behalf with the 

Service, but such petition had been withdrawn by her prior to the 
hearing. 

The Immigration Judge granted petitioner’s application for 
the privilege of voluntary departure on or before December 27, 1974. 

Subsequently, the petitioner’s relationship with the attorney 
who represented him at the deportation hearing terminated 
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and he retained present counsel. On December 27, 1974 petitoner 
moved to reopen deportation proreedings for the purpose of applying 
for suspension of depo'ptation. in his moving papers he alleged 
that he had been continuously present in the United States since 
January 25, 1967, that he was a person of good moral character, 
and that his deportation would result in extreme hardship. 

On February 20, 1975 the Immigration Judge issued a decision 
denying petitioner's motion to reopen deportation proceedings. ^he 
basis of the denial was that since the petitioner was a native of 
the Dominican Republic which is an adjacent island as defined in 
§ 101(b)(5) of the Act, that in order to be eligible for the relief 
sought he was required to establish ineligibility to obtain a 
special immigrant visa. Since the record showed that petitioner 
was still married to a United States citizen the possibility existed 
that he still may be exempt from the requirements of obtaining a 
labor certification under §212(a)(14) of the Act. The hearing 
officer took this position even though the record indicated that 
a visa petition filed by the petitioner's citizen wife to determine 
whether or not he was entitled to special immigrant status had 
been withdrawn by her. A further objection by the Immigration Judge 
was that the motion papers failed to adequately spell out the 
details of the extreme hardship which would be suffered by petitioner 
if deported. 

From this decision an appeal was taken to the Board of 
Immigration Appeals. In the appeal it was pointed out that petitioner 
had instituted an action for divorce against his wife, and on 
February 6, 1975 in the Supreme Court of the State of New York a 




dscision was rendered in his favor and only awaiting tho Judge's 

» 

aignature. Additionally, it was brought to the Poard's attention 
that the positions he has occupied in the United States have been 
of an unskilled nature, ranging from dishwasher to machine operator, 
none of which would entitle him to an approved labor certification 
filed by a prospective employer. Consequently, it was contended 
that petitioner was ineligible for special immigrant status. 

On May 1, 1975 the Board affirmed the decision of the 
Immigration Judge in a per curiam order. Subsequently on May 28, 
1975 an amendatory order was issued by the Board for the purpose 
of clarification. 

This petition for review, which seeks review of the denial 
of petitioner s motion to reopen to apply for suspension of 
deportation followed. 







Relevant Statutes 

Innnigration and Nationality Act., 66 Stat. 163 (1952), 
amended; 

Section 244, 8 U.S.C. §1254: 

(a) As hereinafter prescribed in this section, the 

Attomey General may, in his discretion, suspend 

deportation and adjust .he status to that of an alien 

lawfully admitted for permanent residence, in the case 

of an alien who applies to the Attorney General for 

suspension of deportation and - 

(1) is deportable under any law of the United 

States except the provisions specified in paragraph 

(2) of this subsection; has been physically present 

in the United States for a continuous period of not 

less than seven years immediately preceeding the date 

of such application, and proves that during all of 

such period he was and is a person of good moral 

character; and is a person whose deportation would, 

in the opinion of the Attorney General, result in 

extreme hardship to the alien or to his spouse, parent, 

or child, who is a citizen cf the United States or an , 

alien lawfully admitted for permanent residence; 

* * * * 

(f) No provision of this section shall be applicable 
to an alien who (1) entered the United States as a 
crewman subsequent to June 30,1964, or (2) was admitted 
to the United States pursuant to section 101(a)(15)(J) 
or has acquired such status after admission to the 





United States; or (3) is a native of any country 

contiguous to the United States or of any adjacent 

island named in section 101(b)(5); Provided . T^at 

the Attorney General may in his discretion agree 

to the granting of suspension of deportation to an 

alien specified in clause (3) of this subsection if 

such alien establishes to the satisfaction of the 

Attorney General that he is ineligible to obtain a 

V 

nonquota immigrant visa. 

Section 212, 8 U.S.C. §1182: 

(a) Except as otherwise provided in this chapter, the 
following classes of aliens shall be ineligible to 
receive visas and shall be excluded from admission 
into the United States: 

* * * * * 

(14) Alic.is seeking to enter the United States, for 
the purpose of performing skilled or unskilled labor, 
unless the Secretary of Labor has determined and 
certified to the Secretary of State and to the Attorney 
General that (A) there are not sufficient workers in 
the United States who are able, willing, qualified, 


L/ The 1969 Committee Print of the Immigration and Nationality 
Act for the use of the Committee on the Judiciary of the 
House of Representatives used the term "nonquota” immigrant 
visa instead of special" immigrant visa. However, analysis 
ot various changes made in the Act shows that within the 
rreaning of section 244(f)(3) the terms "nonquota" and 
^specia! are synonymous. See Matter of Brandi . Int. Dec. 
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and available at the time of application for a visa 
and admission to the United States and at the place 
to which the alien is destined to perform such skilled 
or unskilled labor, and (B) the employment of such 
aliens will not adversely affect the wages and working 
conditions of the workers in the United States similarly 
employed. The exclusion of aliens under this paragraph 
shall apply to special immigrants defined in Section 101 
(a)(27)(A) (other than the parents, spouses, or children 
of United States citizens or of aliens lawfully admitted 
to the United States for permanent residence), to 
preference immigrant aliens described in Section 203 
(a)(3) and (6 ), and to non-preference immigrant aliens 
described in Section 203(a)(8). 

\ 







Relevant Regulations 

Title 8, Code of Federal Regulations (CFR); 

§242.17 (a) Creation of the status of an alien lawfully 
admitted fot permanent residence. The respondent may 
apply to the special inquiry officer for suspension 
of deportation under section 244(a) of the Act, for 
adjustment of status under section 245 of the Act, or 
under section 1 of the Act of November 1,1966, or of 
creation of a record of lawful admission for permanent 
residence under section 214(d) or 249 of the Act; such 
applications shall be subject to the requirements• 
contained in Parts 244,245, and 249 of this chapter. 

In conjunction with such applications, if the respondent 
is inadmissible under any provision of section 212(a) 
of the Act and believes he meets the eligibility 
requirements for a waiver of the ground of 
inadmissibility, he may apply to the special inquiry 
officer for such waiver. The special inquiry officer 
shall inform respondent of his apparent eligibility 
to apply for any of the benefits enumerated in this 


paragraph and shall afford him an opportunity to make 
application, therefor during the hearing..." 

§3.2. R«opening or reconsideration. The Board may on 
its own motion reopen or reconsider any case in which 
it has rendered a decision. Reopening or reconsideration 
of any case in which a decision has been made by the 
Board, whether requested by the Commissioner, or any 




other duly authorized officer of the Service, or by 
the party affected by the decision, shall be only 
upon written motion to the Board. Motions to reopen 
in deportation proceedings shall not be granted 
unless it appears to the Board that evidence sought 
to be offered is material and was not available and 
could not have been discovered or presented at the 
former hearing; nor shall any motion to reopen for the 
purpose of affording the alien an opportunity to apply 
for any form of discretionary relief be granted if it 
appears that the alien’s right to apply for such relief 
was fully explained to him and an opportunity to apply 
therefor was afforded him at the former hearing unless 
the relief is sought on the basis of circumstances 
which have arisen subsequent to the hearing. A motion 
to reopen or a motion to reconsider shall not be made 
by or in behalf of a person who is the subject of 
deportation proceedings subsequent to his departure 
from the United States. Any departure from the United 
States of a person who is the subject of deportation 
proceedings occurring after the making of a motion to 
reopen or a motion to reconsider shall constitute a 
withdrawal of such motion. 
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ARGUMENT 
POINT I 

THE BOARD'S REFUSAL TO GRANT PETITIONER'S 
MOTION TO REOPEN DEPORTATION PROCEEDINGS 
TO APPLY FOR SUSPENSION OF DEPORTATION 
WAS ERRONEOUS SINCE IT WAS BASED OM THE 
MISTAKEN CONCLUSION THAT PETITIONER WAS 
NOT ELIGIBLE FOR THE RELIEF REQUESTED. 

A. Suspension of deportation . 

Suspension of deportation pursuant to Section 24A(a) 
of Act, 8 U.S.C. §1254(a) is a form of relief available to 
a deportable alien. An alien whose upplication is approved has 
his deportability cancelled and obtains status adjustment to that 
of a permanent resident without having to leave the United States. 
Authority to grant or deny this relief is vested within the sound 
discretion of the Attorney General. Hinotopoulos v. Shaughnessy . 

353 U.S. 72 (1957). Those applications which are approved by the 
Attorney General must be referred to the Congress for final 
legislative approval. Section 244(c) of the Act, 8 U.S.C. §1254(c); 
McGrath v. Kristensen . 340 U.S. 162 (1950). 

To be eligible for suspension of deportation under 
Section 244(a)(1) of the Act, 8 U.S.C. §1254(a)(l) the petitioner 
must establish, inter alia: (1) physical presence in the United 
States for a continuous period of not less than seven years 
immediately preceding the date of his application; (2) good moral 
character during all that period; and (3) extrerne hardship to 
petitioner or other specified family members, which would result 
from his deportation. 
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Since the petitioner is a native of the Dominican Republic, 
an adjacent island named in section 101(b)(5) of the Act, 8 U.S.C. 


§1101 (b) (5) he must further establish that 'ne is ineligible to 
obtain a special immigrant or nonquota visa as required by section 
244(f) of the Act, 8 U.S.C. §1254(f). 

B. Petitioner met the requirements under the general provisions 
of law relating to suspension of deportation . 

The discussion to follow concerning the pet^toner’s eligibility 
for the relief sought should be read in light of and carried over 
to petitioner's further argument in Point II, i.e., that the 
Immigration Judge committed m error of law in failing to adivse 
the petitioner at the deportation proceedings of his "apparent" 
eligibility to apply for suspension of deportation as required by 
regulation. 

There appears to be no dispute that petitioner has been 

physically present in the United States for the required period of 

time. As far as establishing his good moral character, in order 

for him to have been granted voluntary departure by the Immigration 

2 / 

Judge, he must have ipso facto , established such requirement— The 
same character standard is fixed for suspension of deportation. — I 

The extreme hardship that would result if petitioner was 
compelled to depart the United States, unfortunately was not fully 
brought out in the deportation hearing due to the failure 


2/ §244(e) of the Act, 8 U.S.C. 1254(e). 

2/ Gordon & Rosenfield, Immigration Law and Procedure, §7.9(d)(1975) 









of the Immigration Judge to adivse petitioner of his right to 
apply for such relief. However, the record shows that petitioner 
was injured dn 1967 and has suffered ill health ever since. 

Matter of S , 5 I. & N. Dec. 409 and Matter of U , 5 I. & N. u* 3 c. 
413, the Board of I-migration Appeals announced general criteria 
to be weighed in assessing whether extreme hardship is present. 
Relative to petitioner's case, one of the criteria set forth was 
the health and age of the applicant. 

C• Petitioner met the special requirement of law relating 
to natives of an adjacent island . 

In denying the motion to reopen the Immigration Judge gave 
great weight to the fact that since petitioner was a native of an 
adjacent island named in the Act he had failed to satisfy the 
requirements of Section 244(f) 8 U.S.C. §1254(f) that he establish 
ineligibility to receive an immigrant visa. The Judge was of the 
opinion that since petitioner was still married to a Uni.ted States 
citizen he was exempt from Section 212(a)(14) of the Act, 8 U.S.C. 

6 c 1182 (a) (14) . This was so even though the citizen wife had withdrawn 
her visa petition which would have exempted him from any immigrant 
quota restrictions. 

Section 212(a) of the Act, 8 U.S.C. §1182(a) provides for 
those classes of aliens who are ineligible to receive a visa. 
Subsection (14) of Section 212(a) of the Act was enacted by Congress 
to protect the domestic labor market. In substance, the sectior. 
excludes from the United States any alien seeking to tneter for 
the purpose of performing skilled or unskilled labor unless a 
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certification issued by the Secretary of Labor has determined 
that there are not sufficient workers in the United States to 
perform the skilled or unskilled labor and that the employment 
of such alien will not adversely affect the labor conditions 
of workers similarly employed. The section exempts from its 
provisions those aliens who are the parents, spouses, or children 
of United States citizens or aliens who are permanent residents. 
Consequently, the Immigration Judge believed that si.ice petitioner 
was married to a United States citizen he was exempt from the 
provisions of the section. 

In petitioner's appeal to the Board it was pointed 
out that petitioner had obtained a judgment of divorce from his 

V 

wife which was awaiting the Judge's signature. Consequently, it 
was argued that petitioner was no longer one of those persons 
exempted from the necessity of obtaining a Labor Certification. 

In this regard, the fact the petitioner's divorce was not final 
does not appear to be relevant since the position of the Service 
is that in order to gain any benefits from a marriage to a United 
States citizen tRe parties must be residing in a marital union. 
This position is emphasized in the Board's decision in the Matter 
of Lear , 11 I.& N. Dec.148, wherein it stated that a study of the 
provisions of the Act and the legislative history leading to its 
enactment clearly evidences a desire to retain and unite family 
units. To accomplish this objective, aliens married to United 
States citizens have been given special consideration and made 

To bring the record up to date petitioner's divorce became 

final on February 26, 1975. 






exempt from quota restrictions, Since the objective of Congress 
was the preservation of the family unit, the Congress only intented 
to confer benefits where a bona fide relationship existed in fact 
as well as in law, and that the family relationship exist right 
up bo the time that permanent status was acquired. Consequently, 
the Board denied immigration benefits to an alien married to a 
United States citizen where said alien was the subject of an 
interlocutory decree of divorce and not residing with her spouse. 

In the appeal to the Board it was indicated that the 
positions petitioner has occupied in the United States have been 
of an unskilled nature, ranging from dishwasher to machine operator, 
none appearing to entitle him to an approval of a labor certification 
and thus exempting him from the exclusionary provisions of section 
212(a)(14) of the Act.” 

It was proper for the Board to take into consideration 

the fact of petitioner's divorce decree and his apparent 

ineligibility to obtain a labor certification since unlike an 

Appellate Court, the Board is authorized to make a de novo review 

and make independent findings of fact and conclusions of law. 

In arriving at a decision it may pass on matters not presented to 

6 / 

the Immigration Judge.~ 


JV 29 CFR 60.7 contains a list of occupations for which a labor 

< :?*,i Cation wil1 not issue known as Schedulc B. Included in 
this list are dishwashers and machine helpers. 

Gordon & Rosenfield, Immigration Law and Procedure . §1.10 (1975) 


? 




POINT II 


THE BOARD ERRED IN REFUSING TO GRANT 
PETITIONER'S MOTION TO REOPEN 
DEPORTATION PROCEEDINGS TO APPLY FOR 
SUSPENSION OF DEPORTATION IN VIEW OF 
THE FAILURE OF THE IMMIGRATION JUDGE 
AT THE DEPORTATION PROCEEDINGS TO 
INFORM PETITIONER OF HIS ELIGIBILITY 
TO APPLY FOR SUCH RELIEF AS REQUIRED 
BY REGULATION, AND THUS DENIED 
PETITIONER THE RIGHT TO A FAIR 
HEARING AND DUE PROCESS OF LAW. 

Section 242 (b) of the Immigration and Nationality Act, 

8 U.S.C. §1254(b) and the regulations enacted thereunder contained 
the procedural pattern for the conduct of deportation proceedings. 
The regulations promugalted by the Attorney General are binding 
on a11 immigration officers and have the affect of law. Jay v. 

Boyd, 351 U.S. 345 (1956), Accardi v. Shaughnessy . 347 U.S. 260 
(3.954) , Matter of Tzimas. 10 I.&N. Dec.101. Although, innocuous 
deviations which do not effect any material right may not 
invalidate a proceeding, the procedures announced in the regulations 
must be followed and any substantial variance is a denial of due 
process and negates a fair hearing. Accardi v. Shaughnessy . supra; 
Bridges v. Wilson . 326 U.S. 135 (1945); Fragale v. Rogers . 175 F. 
Supp. 6,. 1 (E.D.N.Y. 1959). 

8 CFR 214.17 mandates that the Immigration Judge shall 
inform a respondent at the deportation hearing of his apparent 
eligibility to apply for any of the benefits enumerated in the 
section and shall afford him an opportunity to make an application 
therefor during the hearing. One of the benefits. enumerated in the 
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regulations is suspension of deportation, Additionally, 8 CFR 3.2 
provides in pertinent part that a reopening will not be granted 
by the Board of Immigration Appeals if it appears that the alien's 
right to apply for such relief was fully explained to him and an 

opportunity to apply therefor was afforded him at the deportation 
hearing. 

k- As previously discussed, it appears beyond question 

that petitioner met the eligibility requirements to apply for 
suspension of deportation. Whether or not he would be granted 
such relief as a matter of discretion is immaterial since this 
determination can only be made at a hearing wherein petitioner 

i 

can present testimony and evidence relevant to his applicatlon. 

The regulation speaks only of an alien's "apparent" eligibility 
and does not contemplate that an alien conclusively establish 
that he is entitled to a grant of such relief. 

It has been indicated that suspension of deportation 
is an extraordinary and ultimate form of relief available to an 
alien. An approval of his applici-wion results in his deportation 
being cancelled and the obtaining of permanent residence in the 
United States without having to leave the country. Consequently, 
the failure of the Immigration Judge to inform petitioner of his 
apparent eligibility to apply for suspension of deportation 
coupled with the failure of the Board of Immigration Appeals 
to reopen deportation proceedings in view of such ommission 
deprived petitioner of a substantial right and thus constituted 
a denial of due process of law and the right to a fair hearing. 

In Fragale v. Rogers , supra, the Immigration Judge failed to 
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advise the alien of her right to take an appe^l from his decision. 
In reversing this decision, the Court stated that the law required 
the special inquiry of^icer to advise the alien of her right to 
take an appeal from his decision and his failure to do so was 
reversable error. 


X 





CONCLUSION 


THE PETITION FOR REVIEW SHOULD BE GRANTED 
AND THE CASE REMANDED TO THE BOARD OF 
IMMIGRATION APPEALS FOR THE PURPOSE OF 
REOPENING DEPORTATION PROCEEDINGS TO 
PERMIT PETITIONER TO APPLY FOR SUSPENSION 
OF DEPORTATION. 


Respectfully submitted, 


POLLACK & KRAMER.ESOS. 
Attorneys for Petitioner 
225 Broadway 

New York, New York 10007 


MILTON DAN KRAMER 
- Of Couns^i. - 
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NOTJCIC OF APPKAL TO T.iK KOAiM OK WLMlOliATiON AiTKALS 

SULJMIT IN TKIPLICATLi TO: __ 

IMMIGRATION ANO NATURALIZATION SERV.CE I 


In the Matter of: 


FileNo. A2l 769 129 


ANTCfJIO MARTINEZ 


L ‘"” iS " U “ A ^ als ">• s ~isio„. dated fbruary 20, 1975 

2. Briecly, state reasons for this appeal. 

SEE SEPARATE BRIEF. 


Washington, D. C. 


(do not) 


(am not) 


desire oral argument before the Board of ImmigraUon Appeals 


fiUng a scparate written brief or statement. 


?&X: ! 


*//>/, 

y' *'<• 


Signatur* ot Appullsnt (or auomty or reprttentattvtj 


(Print or type name) 


Addraaa (Number, Street, City, State, Zip Code) 


IMPORTANT: SEE INSTRUCTIONS ON REVERSE SIDE OF THIS NOTICE 


/ 


Fortn 1-2V0A 
(Rov. 2-IS-7DN 









J 

RE: MARTINEZ, Antonio 
A21 769 129 

3 R I E F 

At the deportation hearing held on Novcmber 1, 1974, respondent 
was represented by counsel other than this law firm. At that time, 
respondcnt was prirna facie eligible to apply for uuspension of 
deportation cince his last entry into the United States wa3 on January 
25, 1967. Howcver, no application for this relief was made. Why this 
occurred cannot be determined. 

At the tirae of the deportation hearing a visa petition filed by 
rcspondcnt's citizen wife had already bcen withdrawn by her. Con3equently, 
respondent was no longer eligible for iraraediate relative status. 
Furthermore, respnndent has instituted an action for divorce against 
his wife, and on February 6, 1975 in the Supreme Court, State of New 
York, a decision was rendered in his favor. Respondent is awaiting 
signing of the order. 

The respondent is nc ; the beneficiayy of any approved labor 
certification. The positions he has occupied in the United States have 
bcen of an un3killed nature, ranging from dishwasher to machine-operator, 
none entitling him to an approval of a labor certification filed by a 
perspective employer. 

Respondent, having been bom in tho Uestem Hemisphere can qualify 
for an immigrant visa in the following wasy. By marriage to a United 
States citizcn, or a permanent resident; being the father of a legitimate 
child bom in thc United States; or the beneficiary of an approved labor 
certification. Respoddent doe3 not come within any of these categories, 
and, consequently, in no way qualifies for "special immigrant status." 

A-6 
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Matter of Majar 13I£tN737, cited by the Immigration Judge is 
inapplicable because in that case the respor.dcnts who were natives of 
the Westem Hemisphere were exempt from tne provisions of Section 

212 (a£( 14 ) 0 f the Act since they were the parents of an United States 
citizer.. child. 

Respondent does not wish to try his case in motion papers. All 
he is requesting is that he be given an opportunity to apply for 
suspension of deportation which was denied to him at the time of his 
original hearing. Elementary faimess would appear to dictate thi 3 
course of action. 

Rcspectfully submitted, 

HILTON DAN KRAITER 

Attomey for Respondent 

New York, NY Harch 7, 1975. 


A-7 



2 0 1975 


witld dtazzs cf zuz'hcs 

Imaigration and Naturalization Survico 


Antouio Liartinoz 
noopondcnt - 
In Doportntion 


t 

1 


Pilo No. : A 21 YGO 129 - Now Yorlc 

ln CcJcnlf of Rcapondont: 

rollnck U Kramor, Ecqo., 

223 Broadway 
liow York, N. Y. 


Procooclings 


Zn DoiiAlf of Servico: 

Jo'.ui II. Spocr, Euq., 
Trial Attomoy 


c:c2R d2nyii:g kqticx to ir.crjN 

TIio rcapondont io a nativo and citiscn o£ tlic Dominicnn Ilepublic who 
lnat cntcrcd tho Unitcd Dtatca cn jar.uary 23, 10G7 aa n vioitor £or 
plonnuro v/Jio waa nuthorisod to rcnnin until July 24, 1DG7. IIo ro- 
i.;aincd boyond that dato witliout poivii-aion taorcby beccnlnc oubjcct 
to deportation on tliu charge containcd in tho OiV.or to SUow Cauoo. 

IIo v.t.o accoixlod a hcaring in dcportaticn proccedinrro on Novcmbor lot, 

1074, ccnccdcd dcportability au charjcd ond nolccd £or voluntary dc- 
pr.rturo fraa tl»o Unltod Statcn. Co vao crantcd that privilcgo and v;n a 
rcquircd to dcpart frua tlio Unltcd SVnten cai or bcforo Docembor 27, 1374. 

C.i tkat vory day Counsol for lv.apcndont cubmittcd n motion to rcepcn 
tiicbo prococdingo to cnablo tho rcopcndcnt to npply for suspcnsion of 
Ucportaticn. 

Y2io i'.otion pupci'O nllcjo tl.at ho wao continuouoly prcaent in tlio Unitcd 
Statca sinco Jununry 23, 1GG7 and that Iio is a pornon of gcod rnomi 
chamctor and tlmt hlo deportation would rcault in cxtromo Uardship to 
hlmsolf. 

liov/cvor, thc rcspondcnt is a nativo cf tho Dcruinicon Republlc which is nn 
ojjncont iolsnd co dofincd in Ccctiea 10l(b>(5) of tlio Act, and oonflcqucntly 
ho is inoligiblo for tujpcnaicn cf ceportation unlc;>3 tho Attomoy C noml 
is catisficd that ho is incliciblo to obtain a epeoinl immlnrant vloa. Tuo 
notion papcr 3 indicato that ao of Octobor, 1974, tho rcapondcnt wns otill 
laari'iod to a Unltcd Stato3 citincn. It ie truo thnt oho witlidrcw tho viea 
potitlon v/hich oho hnj prcviouoly oubiuittcd ln hifl bolialf Dut tho unritnl 
otntu 3 Uid exlot ns of thnt tiiao and it v/ould nppcar that tho roapondcnt 
moy otill be ocorapt frcra tho roquircraunto of a labor cortification. Iho 












V 


noro fact ihat ho micht have to Wit raoro tha« two ycaro for tho ioo.mnco 
wfthin th C n ? 0t hlm to Obtain a S p OC iai inmi C rant vir.a 

13 I 2 Oa lS S ° Ctl0n 244(f)i3) o£ tho Act. Soo r.attrr of r:\n a . 

H^";r°r‘.: lthOUtlh th ° rcC P° udont,G ‘notion papcr ollo C co cxtrrmc 
‘^ hl ? himscli, tho rcopondont hr.n tho buro miniuum roquircd for 
suoponoion of dcportotion and tho motion papors do not in any wny spcll 
out tho dotaiis o£ tho oxtrciiie hordJhip. 

1 find thoroforo tliat tho motion papora oro lnadcquate to euotain the 
motion to rcopcn nnd tho motlon v/iii bo dcnird. 

I* IS OlDKrCD that tho motion to roopon thr«o procoodin C s bo 
nnd tho eorao hercby ls, DSKIED. 


IDA FDIIDSrSEL 
Zi.raicration Jud C o 


Ih.v/ York, N. Y, - 2/20/70 
A~21 7G0 120 
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l'IAR P ^,,L i.i|tu ) 

{ ' 

Rcapoiivhnt ) 


<«H Vl'4/1 

I *• »ii4 

0^*****" * ' wV« 'i^fl 


,4 ? |: ?!>'•* M? 


. % I ' ' * * k * 


• ' . }40mN 'JO HFOPj;il 

U 5 4 ■ •»«••* ' 

* •’ ' I . * #r 

in^behalf of^h" a°o5e-n,'in ‘J c f’" r ' : "K'") (T .- ea<lfi,aa 
purposea or hduIvJhu r n ‘ ,n< ^ Pt*flpor«luu4 jv,r j jj*. 

under Secflon 2 UCa) C of 3 ^«?'''° * # w * ^ 
25? 1967 O ?nd n L? n ^en d 0hy3ieall Ct ' d ' SUt «* “» 

dace. He i, a Pbysieally i.reeent u.nee th»t 

deportation wouZci reault Jn « ha ^ct«r *md 

^injseif, ' ^ in fex t:renie h-yrdsbip to 


■i .• 


Peepectfuiiy imUnHt ud, 

flfivrcrf utntmn— 


0 ) 
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L NTTED STATES OF AM£RIC' 


In ihc Matter of 

1J3XHI2Z, AliTCUIO 


4 

Respondent. 


F'ile No A_! 1_769 12? 

UNjTLD S'TATE5 DiiPARTMENT OF JUSTICE 
I.MMIGRA 1ION AND N ATURA LIZATION SERVICE 


in Deportation Proceedmgs Under Section 212 
of the Immi^ration and Nationaiity Act 

DECISION O F THE 
I M M I G R A TIO N JUDGE 


' oJTsI^' ldmiSii0n! 1 ,hlt h ' is d 'P’ ) ' , • h, ' “ < h ' in ,h= 

KssponJent has made application solely for voluntaiy departure in Iieu of deportation. 

withouf erf-^nse \o*the^Govern cfen t^on ^or &£ »«*# frorta* * rcpondent be S ra„ted voluntary departure 

(Da:e) ~ 

"'Sr.h.ulw' 1 ’ d! " “ m ‘ y b ' * r ”“' !i h ! ,h ' director, .ad iudl „ the 

f 

IT IS FURT.TER OPDERED that if respondent f.;i!s to de-irt whcn and ’s rcnui-’d • .•• , 

vo urtary <!e--rture shall be Tvithdra-vn without .‘.rther nntice or proc.cdings and the fo!Iowin S ordcATali'thcr- 
i, tse^j.ne immediatelv •:( ecnvr- rnnnn.)„ n » *u.u u . _< r ... . - 6 tr sn “ u rn “* 


.h.„ hi r r ,; ordct !h!U ih - 

---'- - the charge^) conuined in thc Order to Sho-v Cause. 

>f IS F^RTi’i-.R ORDERED that if t!>- a.U. ' imed country adviies the A:torre--’I thar -ii- 

‘ r.:;-:pt the respondent mto its tcrrito-r c: TiL to advise the Attorn.-y Genera! within th-e norths foHowinf 

ori gmal mcpnry whether_ ,t willj>r will r.ot accep: respohdcnt ir.to its territory, the res?onde=t shall bc dcpoTed 


Copy of this decision has been served on respondent. 


Appeal: Waived- 


Date: i \ V . x D 


PJacc: / h - X -Q, X- -s-;_V 


(Inmi^riton Jud.ce) 
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( ii ' *• ■ i ’ ‘ : ■■■•■ 

I.. . 4 I ,.■'J.l .li ,t i I .. :nri 


' * • i' ;,|f* 


* ii. S, O.i'j'Tll 


i A- ') . » i , . 


poporttt t o.i 


TKANSCRiPV OP HcARJiUi 


Bcforc;_L i;J »’i«0:: r tc.*l 


Date: Ko-cnl^r 1, 1971 


-——• Inimigfation JuJg* 

i 

* t 

4 

Hliice:_ Wost Pvo'otMay. ;; • T Yo>». 


Transcribcd bv p » KUI»ln 


.Recordcd bv 7PM Mn:rnnbolt 


- ’ r 

L 


\ . ' * , - J • • 

.IS \A ... i % ' 


: Ofticiai Interprctcr 


La igqage_ 




»*•' r ^ •<.' V i. 'T' * ‘i ' 


'r.ii&l - 


V, 




' ( - 


ArpFAHANCF.S; 


For the Fcrvire: 


(Ar;tin,t Trt'1 Attnrni’j ) 

Tn«| Anornfjf 


*• ' i' o.pondctu: 

_ : ' y y *. Pr*p ’nheim, f: ig ., 

»7 i’ill. l’lncr 

"" " ———— _ r 

•:-w Yorl:, M y., 10007 


UNLY COPY AVAILABLE 


»»• >■ !•;.? 
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t V 


, ‘1 

I r 

U 


IOlrtTi.'.'i «r)LkRI T»> (lE'il'L'M,. ,”Ts .‘rp inlsh i*il«*; j,rot*.-»•> ; 

Q Vour lftr..'juago lb Sj»nnis!), a|r? •,* 

A Yca, slr, • . » 

Q »*lt for th* lntrrprctor, I know you can npc«k aone Ersllsh, Your non 

• i 

Is Ar.tonlo Martlncz? •< ’ ' 

.. •’ ”• ’ '*• • - • \ •. 

A K«, elr. 

* - • • , 

, • , • • » ‘ 

Q And did you get a copy of thls papcr from th* Immipration S*«rvico 

»• * 

yoaterday? 

• • * » 1 ’ 

A Ycs, here lt ia, • ’’» 

Q 1» Mr* Oppenheira your attomoj'? t 

A Ycs, 

IMMIGRATION JUDGLj Counsel, whnt nre you looking for in thia caso? 

MR, OPI'ENHEIMj I would lifco n bond reduction for $1500 on the basia that 
ho liaa beeri lo tbo Unitcd Stotcs for almost eight yoars, Ue owns Uis o*m 
apartraent, Kla brothor lives here iij New York alao, He has otbor rclativ 
• and rlght now ho is not working becauso hia fcealth is not good and I 
belleve ho la a good risfc, and he ia willlng to leuvo from the United S'at 


rcvM i }••« 
.«.» »i• 


voluntarily, However ho is only willlng if you allow hira. 

IMMIGRATIOM JUDGEj V/liy ls the bond hero fiftcen hundrod', w 

UR, TBIAL ATTOBNSYj ah thcro is a questlon hero of a had anrrlage, Judgo, 

tho potltlon waa withdrawn, I apoko to t ,,, 

XliiiQRATJOff JUDGE j Woll^ this la the sane atory wo liad yesterdny, ir« 

I 

otbcr words thero ls a difforence betwecn n raarrlago that gocs sour ar.d a 
fraudulcnt ra-trrlage? 

UR« TRIAL ATTORNEYj Vfoll on tho basls 1' was wlthdrawn and I did up.ak t 
thc attomcy hcre , ond wn dldn’t go tnt • it too much and I wna satisflod 

- 1 - 

TRAN:;cnin O” HKARINO 

llniteil Stntrs Drp.irtmeiu o( Juatne — h ;i;:i.ui«m umi N.ituruli/. iiion Snviie 











*'1 • 


witli hiU»Jn?d tv'ductiou flnd i!»irty daj-a to co. 


‘ t i 


ifm 

M i , 

f 




/••. v' 1 ' 

7. 

iv/ 

•)/ ;j 


/ i- 


mnM i m 


C.VlCiwiTION JUL*(iL; tfcll, how ahout th»t t a», Cppciilieli9i»r, is it arn»i»ati 

*:u. ci.f.nfEri: c. k. it*s r,«-. iti,*, 

uailClUTIi'., JUDGL; My tLiity ,:ay3 is nuraaUy fra^ - it woultl bo Daeml 

\ 

22nd, Ai ll lot's #lnd oui Xron hioi. 

DtMICHVriON JUDQE TO rJ.SrO.Vu IVhf; 

Q Mr. Kattinez, lf I givo yuu until ltt's soo, until Deceaber 27th, will 
you leave? 

A Yt-a, I wiU, 

Bai|OJUTION J"OGK; # ossume you conootjo dcportabl Jlty aa charged, Counse 
Mn. OPPENHLIM; Yca, your honor, 

MiiaRATION JUDCE TO RESPONUENT; 

9 How long Jiave you boon alck? 

A Slnco 1067 I don't feel vcry well, 

• l l » 

Q What ia tbe naturo of your aickneas? 

A 81nce 20th o t Deccmber cif 196?, They aaked ue to make o delivory. J 
burt ny back, Sancthlng foJJ on my barrk, J lost my scnaou. And J Jo 
lcnaw what happcned after that, 

Q Well, havo you bccn on workmen'a compcnsatlon alnce thcn? Or rolicf 
or what, for your aupport? 

A — 

MR, QPPENHED4: Hc oxplajned to me that he is not wnrklng now and lio atc 
working about a montli ogo, due to an accldcnt that hc had right aftor h< 
into tho Unitcd States? 

IMMIGlviTIGN JUDGE; J know that, but whnt I am trylng to find out iu ho» 

he uupportlnft hliusrlf slnco, V/ait a minute, let m > got it from him, 

•• 2 • 

TitANsrnii’T or iifainng 

Hniteil Slatrs Depnrtim nt nf Jiihiire — linini ;ruliini uiul Naturili/:ili«>n Srrvi. 









Q 


!1 

11 


£uiGHMIOf{ JUuGfc TO 


l 


q ^ter your uccldrnt, were you gottlnc WorUicn> Corapn-etlor., dld you K*t. 

y 


15 


17 

18 

19 

I 

20 
21 

I 

22 


23 'i 


24 

25 
2o 


\ 


' mancy frora the Stato ov'ery W"dc? Gr cvery moi th? 

A Well 1 rocetvlr.c for •lraost a raonth, 
q And after thot nonth you didn't nn y n oro •oonciy? 

A After that vtl oi-cr I *•»* $3,00». Tlic lawyors took prrt of lt tiul 

gavc me tho otlicr 

q woll, .»11 1 aa ittyli.;'. ls lJ:°t i' not rno;»;:h 'or nnyhody to llxc on cven 
for o yofr. Hot voro your aupportrd the met oi tlu n tnoc.* 

A Two uontlifl ufter tl»».*y sc-ttlcd my caso, I Itn'i t« {io to wrrk. 

UR. OPPL.NHtE.It L’P t° orc not.th upn. Apparcntly hn liad to -top -’**'*’ » 
apparently l.o uot wor»e. 
lUMlGRATJOtf JUJXJEj Al] rlght. 

M 

RNiaWiTION JUDGE TO IttlSPONDENT: 

q jfow if you don’t lcave, and ycu hovo to bc rt<?port-Ki, wl.crc U .ni .*• • 

the govcrumcnt to send you? 

A To the Do.-nlnicun RcpubJic, 

« 

Q i om so glod to h°or that you conaidcr it ahoraoful to ' - d-. n. .. . .< 

do hnor thnt onco in a whlle. 

MMIGRATION JUDGE: i. ’nal ordor? 

MR. OPPENHEUH Yes, *ir, your honor. 

&C4IGRATI0N JUPGEj TO RESPONDENT; 

Q | tiavo aiuo rcducort your bond to $500, do you un<lcrdtaitJ 
A I underutnnd, 

IMMIGRATIu'l JUDGC; H-JOrtng cloGod. 

^tR. OPPtlNflELM; Thonh >"<» v. ry much. 

* A ■ 1 
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TBANSrBlPT OF IIFAHINfi 

(Tnilt-tl Smu*n Pen Ttinent <«f JiiNfi. e — lni<ni«tr;ilinn m l Nnfnr ili/»u’ 
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LNITED STATES DEPARTMENT OF JUSTICE 

iinuiigration anu .Nalu ali/ation Service No. 

ORDER TO SHOW CAUSE. NOTICE 01 HfiARJNG, AND WARRANT FOR ARREST OF ALIEN 


In Deportatirn Prrceedmgs under Section 242 of the Immigration and Nationality /^ct 


UNITED STATES OF AMERICA: I 

i 

In the Matter of MitnHIZ, Antonlo 


[*ts [numuif, ilrett, city, state, * na Zip coaej 


File No. 


RespondenL 


UPON inquiry conducted by the ImmigraUon and Naturalization Service, it is alleged that: ' - 

1. You are not a citizen or national of the United States; 

2. You are a native of_Pa»lnle«T> and a citizen of Do«lalC*» B—Wfcll* ; 

3. You entered the United States at Sm Piki m PlfO______on 

or about_1/23/_; / 

jSJte) f 

. ,.t that tlae you were adnitted as a nonii«ai«rant vlaitor for pleasure 

I 

5. You have boon authorlzed to rja*ain in ihe Unlted utates untij j/ea/ft? • 

You remained in the United States theroafter wlthout authority. 

AND on the basis of the foregoing allegations. it is charged tlut you are subject to deportation pur- 
suant to the foUowing provision(i) of lav. 

Natinnfi^ l0ri of the Tmoigration and 

Nationality Act. ln tbnt. ofter adtir.sion as a 

Sec - IOKD 05) of said act 
remair.aj. in tba Linited States for a 
lon^er tlme thin permitted.| 

WTIEiU. p ORE, YOU ARIi ORDkRED to jppsar tor hearing before an Immigration Judge of ihe 
i. • r.i^racicn and Naturalization Serice o' the l mted States Deoartment of lustice at 

York f 14th floor- 


U 1974(S) 


on SSBSS^SE .—_—_-at _m, and show cause why you should not be 

deported from the United States o.n the charge(s) set forth above. 

WAKR.ANT FOR ARRFST OF ALIEN 

By virtue of the authoruy vested in me by the immigration laws of the United Sutes and the regulations 
issued pursuant thereto, I have connumded ithat you be taken into custody for proceedings thereafter in 
accordance with the applicable provisions uf the imnugrai’on laws and regulations, and this order shall serve 
as a warrant to any Immigration Officer to uke you isto custody. The-ccnditions r or y«*fcdetention or re- 
lease are set on the reverse hereof. 


T iied: Qctobor 31* 1974 

A?p£Aft anw m 

BMEMTIM DCuliMENTS 


4 


Tv~r~^ Tr .itLlLt ~ : * - 

~ ..Li iC .1 . ^ ^ ;5 ' ’ V 'T •» 


(Ci* / jnc s: Jt*) 


l’orm l-::is 


_ J 
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KOT IC't ro Ki.Si’ONDI ' 


1 hv ali i 

li' ■ ''iimvt aiioji and Na; j*a!i/ali<»» Sc; 

' ” ' ’ ,,re **’ iiave consuii ied in cuiuu 
b " :, t l ‘ ie °nginal and ceriilied Iranslatiu 
>ua sJiouid anauge tu l.a.e such v»iu.<.-s< 


At your hearing you wif! be givtn : 
Causc and thai vnu ^ c deporta!*!; 
«v rdence «n ymn ;• -i helrajf, u,:! • 
mcm. Faiiurc to ullend thc heaiu.,. 
h> the Immigration iudge in yuui alv 

You will be adviscd !,v thc Imm . . i 
priviiege of dep.»r, vuluntarilv ' * 
ni3kf anv such nnnl.p'iti.vn 


'•’ or °f ihe allegatiuns in the Ordc 
rou wiir Jiave an opportunitv i 
vanune any .wuesscs picseoted by th 

' nii-V f : ;i j dcit?m.#nal it\t, K 


i;or. iudge, before wlnv* ■• ou af 
v which v -j mav appca. thgibi 
..rr’fTSilic! 


ici irum dcporUiiiun. including ihe 
uivcn j rcasonahic uppi • :i\- to 


NOT.CL OF C '.'^TOOyi 


—; Ueuiiicu' m the custody of this Service. 

|—| 

c^Reieascd under bond in the amojn: of S_ 
may rcquest the Immigrution Judge to redettrrrunc th iecision 


To expedite detemuns 
extended notfoe. 


case. l request an immediate hearing. and waivc any right I ma> iiave to 
r.,u«. . by „ lmmgrjll0 „ Jw * of collody dediion 


Ol rtiponbent) 


CERTIFICATF riF 


rmployac oi 


ONLY COPY AVAILABL^E , 


* 







/ 


A 202 Affiduvit of l'cmonul Service of Papent 

« 

COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

ANTONIO MARTINEZ, 

Petitioner, 

- againsi - 


LUTZ APPELLAT& P^INTERS, INC 


Index No. 


/ 


IMMIGRATION AND NATURALIZATION SERWCE. 


Respondent. 


Affidavit of Personal Service 


STATE OF NEW YORK, COUNTY OF 


NEW YORK SJ ..- 


I, James A. Staele being duly sworn. 

depose and sav that deponent is not a party to the action, is over 18 years of age and resides at 

310 W. 146th St., New York, N.Y. 

That on the 12 day of Jan 1 St. Andrese Plaza, N.Y., N.Y. 

2) 1 St. Andrews Plaza, N.Y., N.Y. 

deponent served the annexed Brief and Joint Appendix upon 

1) U.S. Attorney for the Southern District 

2) Immigration and Naturalization Service 

the Attorney j n t his action by delivering ja "*irue copy°Ahereof tc said individual 

personally. Deponent knew the person so served to be the person mentioned and described in said 
papers as the herein, 

Sworn to before me, this 12th 
day of January 19 76 


JAMES A. STEELE 



ROBERT T. BRIN 
NOTARY PUBUC, State of New Yor1( 
No. 31-0418950 
Qualified in New vork County 
Compission txpires March "30, 1977. 






